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I. INTRODUCTION 
A. Background 

The California Public Utilities Commission (Commission) regulates a broad 
array of entities and industries, that include privately owned electric, natural 
gas, telecommunications, water, railroad, rail transit, and passenger 
transportation entities (regulated entities).  The Public Utilities Act (Public 
Utilities Code § 201 et. seq.) requires the Commission to enforce the laws 
affecting regulated entities by promptly investigating and prosecuting 
alleged violations and imposing appropriate penalties.   

The Commission considered its existing enforcement policies and practices 
when developing this Commission Enforcement Policy (Policy).  Nothing in this 
policy document shall be used as the basis of a regulated entities’ defense 
to any enforcement action or as justification for any ratemaking relief, nor in 
any way relieve regulated entities of any duties and obligations they may 
have under statutory law. 

This Policy does not apply to any violation that, as of the effective date of the 
Policy, is the subject of a citation, an Order to Show Cause, an Order 
Instituting Investigation, or a referral to the Legal Division for the filing of a civil 
or criminal action. 

B. Policy Objectives 

The goals of the Policy are to promote maximum compliance with 
Commission rules and requirements through the adoption and application of 
consistent enforcement practices and to develop a sufficient record that 
ensures that regulated entities subject to an enforcement action receive due 
process (e.g., notice and an opportunity to be heard).  The purpose of these 
goals is to ensure that regulated entities provide services and facilities to the 
public in a manner that is safe, reliable, non-discriminatory and just and 
reasonable.  The Commission intends for this Policy to promote a consistent 
approach among Commission staff1 to enforcement actions, to make 
enforcement a high priority and to promote the Commission’s enforcement 
culture. 

 
1 As used in this Policy the term “staff” refers to division staff or such other staff as may be designated by the 
Executive Director or a Deputy Executive Director to carry out the functions involved in taking enforcement 
action. 
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The Policy provides guidance on: 

1. Achieving a consistent approach to enforcement; 

2. Enforcement actions; 

3. Settlements; and 

4. Setting penalties 

C. Policy Components 

Guiding Principles  

The Commission’s enforcement actions will be guided by a standard set of 
principles, as described in this Policy, within its jurisdictional authority for 
energy, communications, water and transportation.  

Division Specific Enforcement Teams 

This Policy creates division-specific enforcement teams made up of staff 
handling enforcement work.  Among other activities, staff will prioritize 
enforcement cases, recommend appropriate enforcement actions, and 
ensure that enforcement activities are monitored and documented and that 
enforcement actions are made public to the extent possible.   

Commission Enforcement Team 

The Policy also creates a Commission Enforcement Team made up of at least 
one enforcement liaison from each division.  The enforcement liaisons shall 
meet at least quarterly to discuss enforcement matters and procedures with 
the goal of promoting consistency and efficiency throughout the 
Commission.   

Consistent Enforcement Actions 

To provide a consistent approach to enforcement, the Policy standardizes 
enforcement documents and procedures to the extent appropriate.     
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II. Guiding Principles  

A.  Ensuring Compliance  

The Commission will strive to ensure compliance with statutes, rules, orders 
and other requirements and provide a meaningful deterrent to violations 
through its enforcement actions.  

B.  Consistent Enforcement 

Commission enforcement actions shall be consistent, while considering the 
differences in the Commission’s statutory authority and programs for each 
particular industry.  The Commission’s enforcement actions shall be 
appropriate for each type of violation and shall provide consistent treatment 
for violations that are similar in nature and have similar safety and/or 
customer protection impacts.  Enforcement actions shall also require a timely 
return to compliance.    

C.  Firm Enforcement & Meaningful Deterrence 

Enforcement actions should provide a meaningful deterrent to non-
compliance.  This requires, at a minimum, that the Commission seek 
adequate remedies, including: 

1. Refunding or depriving the economic benefit gained by the 
noncompliance; 

2. Penalties that are higher than the amounts required to be refunded or 
deprived.  In setting the penalty amount, Staff shall be guided by 
statute and the factors in Appendix I, Penalty Assessment 
Methodology, which include: 

a. Severity or gravity of the offense (including physical harm, 
economic harm, harm to the regulatory process, and the 
number and scope of the violations); 

b. Conduct of the utility (including the regulated entity’s prior 
history of violations and actions to prevent, detect, disclose, and 
rectify a violation);  

c. The financial resources of the regulated entity (including the size 
of the business, need for deterrence, and constitutional 
limitations on excessive fines); 
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d. The totality of the circumstances in furtherance of the public 
interest; and 

e. The role of precedent. 

D.  Timely Enforcement 

The Commission shall pursue timely enforcement, consistent with the needs of 
each case.   

E.  Progressive Enforcement  

The Commission shall implement progressive enforcement.  Progressive 
enforcement is an important component of consistent and firm enforcement.  
Progressive enforcement provides an escalating series of actions, beginning 
with actions such as a warning letter or notification of violation followed by 
actions that compel compliance and may result in the imposition of penalties 
or fines (e.g., the issuance of an enforcement order or filing a civil or criminal 
action).  Progressive enforcement may not be an appropriate enforcement 
response when violations result from intentional or grossly negligent 
misconduct, where the impacts on ratepayers or other consumers are 
widespread, or where impacts to safety are significant.  

F.  Transparency  

The Commission shall provide clear and consistent information about its 
enforcement actions and which entities it regulates.  The Commission will 
monitor and report its enforcement actions in a publicly accessible way, 
including the extent to which regulated entities return to compliance. 

G.  Environmental Justice and Disadvantaged Communities  

The Commission shall promote enforcement of all statutes within its 
jurisdictions in a manner that ensures the fair treatment of people of all races, 
cultures, and income levels, including minority and low-income populations 
in the state. This includes tailoring enforcement responses to address the 
needs of vulnerable and disadvantaged communities.   
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H.  Adaptive Management 

The Commission shall continuously monitor and update its enforcement tools, 
programs and authorities to ensure that they remain protective of customers, 
ratepayers, and the environment.  This includes keeping abreast of new 
markets, business practices, and consumer abuses that might necessitate 
changes to the enforcement program and authorities.  The Commission will 
prioritize regular communication among divisions to identify both specific 
violations and trends.  

The Commission should address new consumer issues as they arise. In 
instances where the Commission lacks jurisdiction, the Commission will work 
proactively to identify the appropriate local, state or federal agency that 
does have jurisdiction and will work with that agency to remedy the harm to 
consumers.   

I.  Enforcement Prioritization 

It is the policy of the Commission that every violation should result in an 
appropriate enforcement action consistent with the priority of the violation. 
In recognition of its finite resources, the Commission shall exercise its 
enforcement discretion to prioritize enforcement actions.  Enforcement 
prioritization enhances the Commission’s ability to leverage its finite 
enforcement resources and to achieve the general deterrence needed to 
encourage the regulated community to anticipate, identify and correct 
violations. 

III. Enforcement  

In carrying out the Commission’s mandate, staff may pursue different levels of 
enforcement action.  In some cases, an enforcement response, such as an oral 
communication followed by a Warning Letter or Email or a Notice of Violation, 
will be enough to notify a regulated entity that staff identified an issue or 
violation that requires corrective action.  Other cases may warrant a stronger 
enforcement action in lieu of or in addition to a warning or other initial 
enforcement response.  All enforcement actions shall be designed and 
implemented to ensure that timely action is taken to avoid or correct a violation 
and return to compliance.   
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Division Enforcement Teams 

Each division that participates in enforcement work shall establish a Division 
Enforcement Team.  The Division Enforcement Team is made up of the 
managers or their delegates and an attorney[s] from the Commission’s Legal 
Division.  The Division Enforcement Teams shall prioritize division cases for 
enforcement action to ensure the most efficient and effective use of available 
resources.  The Division Enforcement Teams shall meet at least quarterly to 
prioritize enforcement cases, continuously improve enforcement processes and 
procedures, and make recommendations about how to proceed with cases, 
including which enforcement action is appropriate for each case.  The Division 
Enforcement Team is also responsible for tracking and publishing information 
about division cases in an enforcement database.  

Commission Enforcement Team 

The Commission Enforcement Team is made up of enforcement liaisons from 
each division that maintains an enforcement team and attorney(s) from the 
Commission’s Legal Division.  The enforcement liaisons and attorney(s) shall 
meet at least quarterly to discuss enforcement matters of statewide concern 
with the goal of promoting consistency and efficiency throughout the divisions. 
 

A. Enforcement Actions   

Staff may pursue the following enforcement actions:2 
 

1. In Person or Telephone Communication 
 

a. Staff may, but is not required to, inform regulated entities in person 
or by telephone of violations of violations that must be corrected.  
Staff may also orally inform regulated entities of weaknesses, safety 
concerns, or opportunities for improvement that are not violations 
but should be corrected to avoid a violation or to reduce safety risk.  
Staff shall keep a detailed written record of such oral 
communications with the regulated entity in the case file.  The 
minimum requirements for documenting an oral communication 
with a regulated entity are:   

 
i. Date and time of the communication;  

 
2 Nothing in this Policy shall be construed to constrain staff or the Commission from pursuing actions that are 
otherwise authorized but are not specifically mentioned in the Policy. 
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ii. The name of the staff member[s] and the representative[s] of 
the regulated entity involved in the communication; 

iii. The violation, weakness, safety concern, or opportunity for 
improvement that was discussed; 

iv. Actions for correcting the violation or addressing the 
weakness, safety concern, or opportunity for improvement 
that were discussed, including required timeframes for 
completing such actions;  

v. The regulated entity’s response to the communication of the 
violation, weakness, safety concern, or opportunity for 
improvement; and 

vi. The evaluation of whether the response is sufficient and/or 
warrants a follow-up investigation. 

 
b. All oral communications shall be memorialized in a warning email or 

letter, Notice of Violation, or other written communication.  Oral 
communications are not required in every case.  Staff may issue a 
Warning Letter or email, citation, Notice of Violation or refer a case 
for other enforcement in lieu of an oral communication.   

2. Warning Letter or Email 
 

Staff may send a regulated entity a letter or an email that identifies 
program weaknesses, safety concerns, or opportunities for improvement.  
A Warning Letter or Email should only be sent to a regulated entity to 
address issues that are not being cited as violations but should be 
corrected to avoid a citation or Notice of Violation or to reduce a safety 
risk.  Staff shall verify delivery of the Warning Letter or Email using a Proof of 
Service form.  A Warning Letter or Email shall be placed in the regulated 
entity case file and recorded in the enforcement database and shall 
include the following: 

 
a. The date the letter or email was sent; 

b. The date staff identified the situation or condition at issue; 

c. The circumstances under which staff identified the situation or 
condition at issue (e.g., during an inspection or by consumer 
complaint); and 

d. Actions recommended to address the situation or condition at issue, 
including any recommended timeframes to complete such actions. 
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3. Request for Information  
 

Staff are authorized to inspect the accounts, books, papers, and 
documents of a regulated entity.  Staff may request the production of 
accounts, books, papers, and documents of a regulated entity.  Failure to 
make such records available may lead to the issuance of a subpoena or 
other enforcement action. 

4. Subpoena 
 

Staff may subpoena records from a regulated entity as permitted by the 
Public Utilities Act.  Staff may also subpoena the attendance of a person 
for deposition or other examination under oath as permitted by the Public 
Utilities Act.  The issuance of a subpoena is not a prerequisite for the 
exercise of Commission authority under Public Utilities Code section 313 or 
any appropriate powers under the California Constitution and the Public 
Unities Code. 

5. Cease and Desist/Stop Work Order  
 

Staff may issue an order to cease and desist an activity or an order to stop 
work to a regulated entity as permitted by the Public Utilities Act.  These 
orders may be appealed to the Commission.   

6. Notice of Violation 
 
a. When a violation is identified, staff may issue a Notice of Violation to 

a regulated entity.  Staff shall use a Notice of Violation form.  Staff 
shall verify delivery of the Notice of Violation using a Proof of Service 
form.  A Notice of Violation shall be placed in the regulated entity 
case file and recorded in the enforcement database and shall 
include: 

 
i. The law or Commission order, decision or rule violated by the 

regulated entity; 

ii. The facts that form the basis for each violation; 

iii. Information related to the potential for additional or ongoing 
violations; 

iv. A directive to correct each violation to avoid additional 
enforcement action; 
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v. A date by which the regulated entity must submit a plan for 
correcting each violation if a plan is appropriate; 

vi. A date by which the regulated entity must certify that each 
violation has been corrected; 

vii. A penalty amount if the Notice of Violation includes a 
penalty;3 

viii. Staff contact information; and 

ix. Information about how to respond to the Notice of Violation. 

 
b. A regulated entity that receives a Notice of Violation shall be given 

an opportunity to respond in writing to that Notice of Violation.  The 
response shall be provided to the enforcing division within 30 days4 
from the date the Notice of Violation was served upon the 
regulated entity.  The response time may be extended or shortened 
by staff, depending on the exigencies of a case.  The response shall 
include: 

 
i. If the regulated entity disputes that a violation has occurred, 

a statement of the facts upon which the dispute is based; 

ii. A plan to correct any undisputed violations; 

iii. Confirmation that the regulated entity will correct any 
undisputed violations by the date(s) specified in the Notice of 
Violation or a proposal for a later date with an explanation of 
the need for additional time; and 

iv. Confirmation that a penalty assessed will be paid within 30 
days of the issuance of the Notice of Violation or a proposal 
for a lower penalty amount with an explanation of why the 
lower amount is appropriate. 

 
c. Staff shall review the regulated entity’s response to a Notice of 

Violation and consider the regulated entity’s explanation or 
 

3 Staff may decide that violations that are “administrative” in nature do not warrant the imposition of a 
penalty given the facts known at the time.   Administrative violations do not involve immediate safety 
implications.  Examples of “administrative” violations include: Inadvertent omissions or deficiencies in 
recordkeeping that do not prevent staff from determining compliance; records not physically available at 
the time of the inspection, provided the records exist and can be produced in a reasonable amount of 
time; and inadvertent violations of insignificant administrative provisions that do not involve a significant 
threat to human health, safety, welfare, or the environment.  A recurring “administrative” violation may 
warrant a penalty. 
4   When referred to in this policy, “days” means calendar days. 
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defenses.  Staff shall determine whether to accept the response or 
proceed with additional enforcement.  The reasons for a 
determination that the regulated entity’s explanation or defenses 
lack merit should be included in the regulated entity case file.  After 
reviewing the response, staff may take any appropriate action 
including any of the following actions: 

 
i. Send the regulated entity a draft Proposed Administrative 

Consent Order and negotiate a proposed settlement for 
Commission review; 

ii. Request that the regulated entity provide additional 
information; or  

iii. Take the next appropriate enforcement action. 

   
7. Administrative Consent Order 

 
a. A negotiated proposed settlement shall be memorialized in a 

proposed Administrative Consent Order, prepared using an 
Administrative Consent Order form.  The proposed Administrative 
Consent Order shall become final upon review and approval by the 
Commission.  All proposed and final Administrative Consent Orders 
shall be placed in the regulated entity case file and recorded in the 
enforcement database and shall include: 

 
i. The law or Commission order, resolution, decision, or rule 

violated by the regulated entity; 

ii. The facts that form the basis for each violation; 

iii. The number of violations, including the dates on which 
violations occurred; 

iv. Information related to the potential for additional or ongoing 
violations; 

v. An agreement by the regulated entity to correct each 
violation; 

vi. A date by which the regulated entity must certify it corrected 
all violations; 

vii. An agreement by the regulated entity to pay any penalty by 
a date specified. 
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b. The Commission’s Executive Director shall designate Commission 
management at the Deputy Director level or higher (or designee) 
to negotiate a proposed Administrative Consent Order.   

 
c. If a regulated entity does not respond to a Notice of Violation within 

the required time frame, or if a proposed Administrative Consent 
Order is not negotiated, staff shall take the next appropriate 
enforcement action.   

8. Citation and Compliance Programs  
 
a. If staff discover a violation that can be addressed under an existing 

Citation and Compliance Program, staff shall determine whether to 
issue a citation as allowed under the Citation and Compliance 
Program or take a different enforcement action.  Factors to 
consider in determining whether a different enforcement action is 
appropriate include, but are not limited to: 

 
i. Whether more flexibility in determining the penalty is 

appropriate for the circumstances, including whether the 
appropriate penalty is lesser or greater than the 
administrative limit imposed by the Citation and Compliance 
program (the remaining factors below may be relevant to this 
determination); 

ii. The culpability of the regulated entity – e.g., whether the 
violation was negligent, knowing, willful, or intentional; 

iii. Whether the regulated entity benefitted economically from 
noncompliance, either by realizing avoided or reduced costs 
or by gaining an unfair competitive advantage; 

iv. Whether violations are chronic, or the regulated entity is 
recalcitrant; 

v. Whether violations can be corrected within 30 days;  
vi. Whether the actual or potential harm from a violation is 

substantial; 
vii. Whether the case warrants specific corrective action 

requirements that cannot be included in a citation; and 
viii. Whether the case warrants a recommendation for an Order 

Instituting Investigation or civil or criminal action. 
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b. If staff discover a violation that cannot be addressed through a pre-
existing Citation and Compliance program, staff should take the 
next appropriate enforcement action. 

 
c. Prescriptive and Proscriptive Requirements – All requirements 

(including, but not limited to, complaint procedures, an action or 
failure to act identified as a violation in a Citation and Compliance 
Program, and requirements to report actual or potential violations 
to any entity, e.g. local authorities or the Commission), that are 
otherwise applicable to a regulated entity shall continue to apply 
and remain enforceable, regardless of whether staff choose to issue 
a citation for a violation under a Citation and Compliance Program 
or pursue a different enforcement action. 

9. Administrative Enforcement Order 
 
a. Staff may issue a proposed Administrative Enforcement Order to a 

regulated entity, prepared using an Administrative Enforcement 
Order form.  Staff shall verify delivery of the proposed Administrative 
Enforcement Order to the regulated entity using a Proof of Service 
form.  Proposed Administrative Enforcement Orders shall be placed 
in the regulated entity case file and recorded in the enforcement 
database and shall include: 

 
i. The law or Commission order, resolution, decision, or rule 

violated by the regulated entity; 

ii. The facts that form the basis for each violation; 

iii. The number of violations, including the dates on which 
violations occurred; 

iv. Information related to the potential for additional or ongoing 
violations; 

v. A directive to correct each violation; 

vi. A date by which the regulated entity must certify that it 
corrected all violations; 

vii. A directive to pay a penalty by a date specified; 

viii. Staff contact information; and 

ix. Information about how to request a hearing on the proposed 
Administrative Enforcement Order. 
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b. The Commission’s Executive Director shall designate Commission 

management at the Deputy Director level or higher (or designee) 
to transmit a proposed Administrative Enforcement Order to a 
regulated entity.   

c. The regulated entity may request a hearing on the proposed 
Administrative Enforcement Order by filing a Request for Hearing 
form within 30 days of the date the proposed order is served on the 
entity.  The right to a hearing is forfeited if a Request for Hearing is 
not timely filed.  If a timely Request for Hearing is not filed, the 
proposed Administrative Enforcement Order shall become final 
upon adoption by the Commission.  Corrective action requirements 
in a proposed Administrative Enforcement Order remain in effect, 
notwithstanding the filing of a Request for Hearing.  Neither 
payment of the penalty nor filing a timely Request for Hearing shall 
excuse the regulated entity from curing a violation.  The hearing 
shall be conducted by an ALJ in accordance with the hearing 
provisions in the Citation Appellate Rules.  A draft ALJ resolution 
approved by the Commission is subject to rehearing pursuant to 
Public Utilities Code section 1731 and to judicial review pursuant to 
Public Utilities Code section 1756.  The amount of the penalty shall 
continue to accrue on a daily basis until the violation is corrected or 
until the appeal, rehearing, and judicial review process is fully 
concluded, a penalty is found to be appropriate, and the penalty is 
paid in full.  The requirement that a penalty be paid shall be stayed 
during the hearing and rehearing process.    

10. Order Instituting Investigation  
 
Staff may recommend that the Commission issue an Order Instituting 
Investigation.  Factors that may be considered in determining whether 
to recommend an Order Instituting Investigation include, but are not 
limited to: 

 
a. The appropriate penalty for the case exceeds limits set by resolution 

or decision; 

b. The matter is complex; 

c. The violations caused fatalities, substantial injuries, and/or involved 
significant property damage in a widespread area;  
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d. The matter includes allegations of fraud or knowing, intentional or 
willful behavior; 

e. The regulated entity’s potential explanation or defenses; and 

f. The entity has repeatedly violated the law or Commission rules and 
orders.  

11. Order to Show Cause 
  
Staff may recommend that the Commission issue an Order to Show 
Cause - an order that requires a regulated entity to show cause why a 
specified Commission action should not be taken.  In deciding whether 
to recommend that the Commission issue an Order to Show Cause, 
Staff shall consider: 

 
a. Whether the regulated entity failed to comply with a Commission 

order, general order, ruling, rule, data request, or statute; and 

b. If the regulated entity failed to comply, whether the failure is a Rule 
1.1 violation, a violation of Public Utilities Code section 2107, or its 
actions meet the criteria for a finding of contempt. 

12. Suspension, Alteration, Amendment, and Revocation/Receivership 
 
Staff may suspend, alter, amend, or revoke the license or certification 
of a regulated entity as permitted by the Public Utilities Act.   

13. Civil or Criminal Action 
 
Staff may request that the Commission refer the matter to the Legal 
Division for the filing of a civil or criminal action, including requests for 
injunctive relief.  Factors staff may consider in determining whether to 
refer the matter for civil or criminal action include, but are not limited 
to: 

 
a. The matter includes allegations of criminal behavior;  

b. Any of the factors for recommending an Order Instituting 
Investigation exist; or 

c. Referral is appropriate given resource availability. 
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14. Referral to or from Another Agency 
 
In some circumstances it may be appropriate to refer a case to 
another local, state or federal agency for consideration of 
enforcement action.  If another agency refers a case to the CPUC, 
enforcement actions considered and/or taken will be in accordance 
with this Policy. 

 
B. Settlement of Enforcement Actions 

 
The Policy does not list the full range of considerations that may be 
relevant to negotiating a proposed settlement.  However, the following 
general considerations should be evaluated as part of any proposed 
settlement to be submitted for Commission review:  

 
1. Equitable factors; 

2. Mitigating circumstances; 

3. Evidentiary issues; and 

4. Other weaknesses in the enforcement action that the division 
reasonably believes may adversely affect the ability to obtain the 
calculated penalty. 

 
C. Penalties 

 
The Commission and staff that choose not to take enforcement action 
under a Citation and Compliance Program, shall calculate an 
appropriate penalty using the methodology set forth in Appendix I 
(Penalty Assessment Methodology).   

D.  Monitoring Compliance with Orders, Decisions, and Resolutions 
 

Staff is responsible for monitoring compliance with all final orders 
(including administrative consent orders), decisions, and resolutions.  Staff 
shall document compliance in the enforcement database and the 
regulated entity’s case file. 
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Appendix I 
Draft Penalty Assessment Methodology 

 
When a regulated entity violates the Public Utilities Act or Commission rules, 
decisions, or orders, Commission staff may propose, and the Commission may 
assess a penalty against the regulated entity.  The penalty amount for each 
violation may be proposed or assessed at an amount that is within the statutory 
range authorized by the Public Utilities Act.  This Penalty Assessment 
Methodology sets forth the factors that staff and the Commission must consider 
in determining the amount of a penalty for each violation.  The factors are 
consistent with those that the Commission previously adopted and has 
historically relied upon in assessing penalties and restates them in a manner that 
will form the analytical foundation for future decisions that assess penalties.   
 
The purpose of a penalty is to go beyond restitution to the victim and to 
effectively deter further violations by the perpetrator or others.  Effective 
deterrence creates an incentive for regulated entities to avoid violations.  
Deterrence is particularly important against violations that could result in public 
harm and other severe consequences.  The following factors shall be used in 
setting penalties that are appropriate to a violation:   
  
I. Severity or Gravity of the Offense 

The evaluation of the severity or gravity of the offense includes several 
considerations:  
 

• Economic harm to victims 

• Physical harm to people or property 

• Threatened physical harm to people or property 

• Harm to the integrity of the regulatory processes, including disregarding a 
statutory or Commission directive 

• The number of violations 

• The number of consumers affected 

 
Economic harm reflects the amount of expense that was imposed upon victims.  
In comparison, violations that cause actual physical harm to people or property 
are generally considered the most severe, followed by violations that threaten 
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such harm.  The fact that the economic harm may be difficult to quantify does 
not itself diminish the severity or the need for sanctions.  For example, the 
Commission has recognized that deprivation of choice of service providers, 
while not necessarily imposing quantifiable economic harm, diminishes the 
competitive marketplace and warrants some form of sanction. 
 
Many potential penalty cases do not involve any harm to consumers but are 
instead violations of reporting or compliance requirements.  Such violations 
harm the integrity of the regulatory processes. For example, state law requires all 
California public utilities to comply with Commission directives:  
 

“Every public utility shall obey and comply with every order, decision, 
direction, or rule made or prescribed by the Commission in the matters 
specified in this part, or any other matter in any way relating to or 
affecting its business as a public utility, and shall do everything necessary 
or proper to secure compliance therewith by all of its officers, agents, and 
employees.” (Public Utilities Code § 702). 

 
Such compliance is essential to the proper functioning of the regulatory process.  
For this reason, disregarding a statutory or Commission directive, regardless of 
the effects on the public, will be accorded a high level of severity. 
 
The number of the violations is a factor in determining the severity. A series of 
temporally distinct violations can suggest an on-going compliance deficiency 
that the regulated entity should have addressed after the first instance.  Similarly, 
a widespread violation which affects a large number of consumers is a more 
severe offense than one that is limited in scope.  For a “continuing offense”, 
Public Utilities Code section 2108 counts each day as a separate offense. 
 
II. Conduct of the Regulated Entity 

The evaluation of the conduct of the regulated entity includes several 
considerations: 
 

• Degree of culpability 

• Actions taken to prevent a violation 

• Actions taken to detect a violation 



California Public Utilities Commission                                                      June 16, 2020 
Policy and Governance Committee   
Draft Enforcement Policy 
 

18 
 

• Actions taken to disclose and rectify a violation, including voluntary 
reporting of potential violations, voluntary removal or resolution efforts 
undertaken, and the good faith of the regulated entity in attempting to 
achieve compliance after notification 

• Actions taken to conceal, hide or coverup a violation 

• Prior history of violations 

 
This factor recognizes the important role of the regulated entity’s conduct in: (1) 
preventing the violation, (2) detecting the violation, and (3) disclosing and 
rectifying the violation.  The regulated entity is responsible for the acts of all its 
officers, agents, and employees: 
 

“In construing and enforcing the provisions of this part relating to 
penalties, the act, omission, or failure of any officer, agent, or employee 
of any public utility, acting within the scope of his [or her] official duties or 
employment, shall in every case be the act, omission, or failure of such 
public utility.” (Public Utilities Code § 2109). 

 
Prior to a violation occurring, prudent practice requires that all regulated entities 
take reasonable steps to ensure compliance with Commission directives.  This 
includes becoming familiar with applicable laws and regulations, and most 
critically, the regulated entity regularly reviewing its own operations to ensure full 
compliance.  In evaluating the regulated entity’s advance efforts to ensure 
compliance, the entity’s past record of compliance with Commission directives 
should be considered. 
 
The Commission expects regulated entities to diligently monitor their activities 
and operations.  When staff determines that regulated entities, for whatever 
reason, failed to monitor and improve substandard operations, staff will continue 
to hold the regulated entity responsible for its actions.  Deliberate as opposed to 
inadvertent wrong-doing will be considered an aggravating factor.  Staff will 
also look at the management’s conduct during the period in which the violation 
occurred to ascertain the level and extent of involvement in or tolerance of the 
offense by management personnel.  Staff will closely scrutinize any attempts by 
management to attribute wrong-doing to rogue employees.  Managers will be 
considered, absent clear evidence to the contrary, to have condoned day--to-
day actions by employees and agents under their supervision. 
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When a regulated entity is aware that a violation has occurred, staff expects the 
regulated entity to promptly bring it to the attention of Commission staff.  The 
precise timetable that constitutes “prompt” will vary based on the nature of the 
violation.  Violations that physically endanger the public must be immediately 
corrected and thereafter reported to the Commission staff.  Reporting violations 
should be remedied at the earliest administratively feasible time. 
Prompt reporting of violations and expeditious correction promotes 
transparency and public trust and furthers the public interest.  For this reason, 
steps taken by a regulated entity to promptly and cooperatively report and 
correct violations may be considered in assessing any penalty. 
 
III. Financial Resources of the Regulated Entity, Including the Size of the 

Business 

Effective deterrence also requires that staff recognize the financial resources of 
the regulated entity in setting a penalty that balances the need for deterrence 
with the constitutional limitations on excessive penalties.  Some California 
regulated entities are among the largest corporations in the United States and 
others are extremely modest, one-person operations.  An accounting rounding 
error to one company is annual revenue to another.  If appropriate, penalty 
levels will be adjusted to achieve the objective of deterrence, without 
becoming excessive, based on each regulated entity’s financial resources. 
 
IV. Totality of the Circumstances in Furtherance of the Public Interest 

An evaluation of the totality of the circumstances in furtherance of the public 
interest includes several considerations: 
 

• Establishing a penalty that effectively deters further unlawful conduct 

• Consideration of facts that tend to mitigate or exacerbate the degree of 
wrongdoing 

• Harm from the perspective of the public interest 

• Ensuring that a regulated entity does not have incentives to make 
economic choices that cause or unduly risk a violation 

 
Setting a penalty at a level that effectively deters further unlawful conduct by 
the regulated entity and others requires that staff specifically tailor the package 
of sanctions, including any penalty, to the unique facts of the case.  Staff will 
review facts that tend to mitigate the degree of wrongdoing as well as any facts 
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that exacerbate the wrongdoing.  In all cases, the harm will be evaluated from 
the perspective of the public interest. 
 
An economic benefit amount shall be estimated for every violation.  Economic 
benefit includes any savings or monetary gain derived from the act or omission 
that constitutes the violation. In cases where the violation occurred because the 
regulated entity postponed improvements, failed to implement adequate 
control measures, failed to obtain required Commission authority or did not take 
other measures needed to prevent the violations, the economic benefit may be 
substantial.  Economic benefit should be calculated as follows:  
 

• Determine those actions required to comply with a permit, decision, or 
order of the Commission, an enforcement order, or that were necessary in 
the exercise of reasonable care, to prevent a violation.  Needed actions 
include obtaining regulatory authority or coverage, capital 
improvements, staff training, plan development, or the introduction of 
procedures to improve facility management.  

• Determine when and/or how often the regulated entity should have 
taken these actions as specified in the permit, decision, or order, or as 
necessary to exercise reasonable care, in order to prevent the violation.  

• Evaluate the types of actions that the regulated entity should have taken 
to avoid the violation and estimate the costs of these actions. There are 
two types of costs that should be considered; delayed costs and avoided 
costs. Delayed costs include expenditures that should have been made 
sooner (e.g., for capital improvements such as plant upgrades, training, 
development of procedures and practices), but that the regulated entity 
implemented too late to avoid the violation and/or is still obligated to 
perform.  Avoided costs include expenditures for equipment or services 
that the regulated entity should have incurred to avoid the incident of 
noncompliance, but that are no longer required.  Avoided costs also 
include ongoing costs such as needed additional staffing from the time 
the costs should have been incurred to the present.  

• Calculate the present value of the economic benefit. The economic 
benefit is equal to the present value of the avoided costs plus the 
“interest” on delayed costs. This calculation reflects the fact that the 
regulated entity has had the use of the money that should have been 
used to avoid the instance of noncompliance.  
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• Determine whether the regulated entity gained any other economic 
benefits. These may include income from unauthorized or unpermitted 
operations.  

 
The economic benefit should not be adjusted for expenditures by the regulated 
entity to abate the effects of the unauthorized conduct, or the costs to achieve 
or return to compliance.   
The economic benefit amount should be compared to the penalty amount 
calculated using the other factors set forth in this appendix.   
 
The penalty amount should be at least 10 percent higher than the economic 
benefit amount so that regulated entities do not construe penalties as the cost 
of doing business and that the assessed penalty provides a meaningful 
deterrent to future violations.  Absent express findings of exceptional 
circumstances or other factors as justice may require, if the penalty amount is 
lower than the economic benefit amount plus 10 percent, the economic benefit 
amount plus 10 percent shall be the penalty.  It would be unfair to regulated 
entities that voluntarily incur the costs of regulatory compliance to impose a 
lower amount absent exceptional circumstances. 
 
V. The Role of Precedent 

Penalties are assessed in a wide range of cases.  The penalties assessed in cases 
are not usually directly comparable.  Nevertheless, when a case involves 
reasonably comparable factual circumstances to another case where penalties 
were assessed, the similarities and differences between the two cases should be 
considered in setting the penalty amount.   
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